
 

 

UNITED STATES OF AMERICA 

BEFORE THE  

FEDERAL ENERGY REGULATORY COMMISSION 

Southwest Power Pool, Inc.   )  Docket Nos. ER14-2553-000 

        

REQUEST OF SOUTHWEST POWER POOL, INC.  

FOR REHEARING AND/OR CLARIFICATION OF COMMISSION ORDER 

 

Pursuant to section 313 of the Federal Power Act (“FPA”), 16 U.S.C. § 825l, and 

Rule 713 of the Federal Energy Regulatory Commission’s (“Commission”) Rules of 

Practice and Procedure, 18 C.F.R. § 385.713, Southwest Power Pool, Inc. (“SPP”) hereby 

requests rehearing and/or clarification of the “Order Conditionally Accepting Tariff 

Revisions Subject to Compliance Filing” issued on October 28, 2014.1 

I. BACKGROUND 

On July 31, 2014, SPP submitted revisions to its Open Access Transmission Tariff2 

necessary to implement Long Term Congestion Rights ("LTCRs") in the context of SPP's 

Integrated Marketplace pursuant to the Commission’s Order No. 681.3  On August 21, 

2014, two protests were filed, one of which protested SPP’s proposed compliance with 

Order No. 681’s Guideline (3).4  On October 28, 2014, the Commission issued an order 

                                                 
1  Sw. Power Pool, Inc., 149 FERC ¶ 61,076 (2014) (the “October 28 Order”). 

2 Southwest Power Pool, Inc., FERC Electric Tariff, Sixth Revised Volume No. 1 

("Tariff"). 

3  Long-Term Firm Transmission Rights in Organized Electricity Markets, Order No. 

681, FERC Stats. & Regs. ¶ 31,226 (2006) ("Order No. 681") order on reh’g, Order 

No. 681-A, 117 FERC ¶ 61,201 (2006), order on reh’g and clarification, Order No. 

681-B, 126 FERC ¶ 61,254 (2009).   

4  Guideline (3) states that “Long-term transmission rights made feasible by 

transmission upgrades or expansions must be available upon request to any party 

that pays for such upgrades or expansions in accordance with the transmission 



 

 

conditionally accepting SPP’s proposed LTCR design subject to a compliance filing.  One 

of the issues the Commission identified for compliance is SPP’s proposed compliance with 

Guideline (3) through utilization of its upgrade crediting process, as outlined in Attachment 

Z2 of SPP’s Tariff.  With respect to Guideline (3) the Commission concluded SPP’s Z2 

crediting process for upgrades is unduly discriminatory because it purportedly does not 

allow “entities that do not take transmission service” to benefit from their investment in 

participant funded upgrades.5  The Commission directed SPP to make LTCRs available, 

either as a replacement for the Z2 crediting process or as an option in lieu of Z2 credits, to 

entities that fund transmission system upgrades.6  The Commission’s erroneous 

conclusions regarding Guideline (3) are the subject of this request for rehearing.  

II. SPECIFICATION OF ERRORS AND STATEMENT OF ISSUES 

 Pursuant to Rule 713(c), SPP provides the following statement of issues and 

specification of errors: 

A. The Commission erred by concluding, contrary to the language of the SPP 

Tariff, that an entity funding upgrades must purchase firm transmission 

service in order to be compensated for its investment through Attachment 

Z2 credits.  The Commission’s order regarding Guideline (3) is therefore 

arbitrary and capricious, is unsupported by substantial evidence, departs 

from established precedent without a reasoned explanation, and is not the 

product of reasoned decision making because it ignores Commission-

approved Tariff language. See 5 U.S.C. § 706(2); Motor Vehicle Mfrs. 

Ass’n. v. State Farm Mutual Automobile Ins. Co., 463 U.S. 29, 43 (1983);  

Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951); Pennzoil Co. 

v. FERC, 789 F.2d 1128, 1135 (5th Cir. 1986). 

 

                                                 

organization’s prevailing cost allocation methods for upgrades or expansions.” See 

Order No. 681 at P 185; 18 C.F.R. § 42.1(d)(3) (2014). 

5  October 28 Order at P 33. 

6  Id. at P 34. 



 

 

B. The Commission erred by failing to acknowledge and address the 

complications and harm to SPP’s transmission customers that may result if 

an LTCR is made available for participant-funded upgrades at the expense 

of the finite amount of ARR/TCR rights arising from transmission service. 

In this respect, the Commission’s order is arbitrary and capricious and not 

the product of reasoned decision making because it ignores an important 

problem.  See, e.g., Motor Vehicle Mffrs. Ass’n v. State Farm Mu. Auto 

Insurance Co., 463 U.S. 29, 43 (1983); Universal Camera Corp. v. NLRB, 

340 U.S. 474, 477 (1951) 5 U.S.C. § 706(2). 

 

C. By directing SPP to re-justify an existing Tariff provision that the 

Commission previously has accepted as just and reasonable, the 

Commission has engaged in arbitrary and capricious decision making by 

failing to explain its departure from precedent that found the existing Tariff 

provision to be just and reasonable.  Greater Boston Television Corp. v. 

FCC, 444 F.2d 841, 852 (D.C. Cir. 1970). 

 

 

III. REQUEST FOR REHEARING 

 In the October 28 Order, the Commission’s conclusions with respect to Guideline 

3 of Order No. 681 abruptly halted the logical, Commission-guided, progression SPP’s cost 

allocation and congestion rights processes had undergone since the Commission 

recognized SPP as an RTO.  From the outset, SPP has worked extensively with its Regional 

State Committee (“RSC”) and stakeholders to develop its cost allocation plan and 

subsequent refinements, and the Commission has praised this collaboration and accounting 

for regional stakeholder needs and preferences.7  The Commission has long been aware 

that both SPP’s cost allocation and transmission methods are based on firm transmission 

service.  Later, when SPP proposed to expand eligibility for revenue credits to entities that 

                                                 
7  Sw. Power Pool, Inc., 111 FERC ¶ 61118 at P 24 (2005) (“[W]e commend SPP, its 

stakeholders, and the SPP RSC for their concerted effort to develop the cost 

allocation plan using an open and collaborative process that allowed for extensive 

stakeholder participation.”). 



 

 

fund network upgrades, the Commission approved the design now set forth in Attachment 

Z2, which, again, is fundamentally based on transmission service.8   

By design, SPP’s congestion rights process shares the same genetic coding that is 

the foundation of SPP’s prevailing transmission planning and cost allocation methods:  

transmission service.  The Commission has long been aware of this fact as well.  In its 

October 18, 2012 order conditionally approving SPP’s ARR/TCR congestion rights design, 

the Commission acknowledged that “SPP’s TCR construct was developed under the 

leadership of the SPP RSC, which has authority to develop ‘the transition mechanism to be 

used to assure that existing firm customers receive [Financial Transmission Rights] 

equivalent to the customers’ existing firm rights.’”9 

In the same order, the Commission exhibited concern for firm transmission 

customers, identifying particular aspects of the then-proposed ARR/TCR design that might 

under-allocate congestion rights to some firm transmission customers.10  The Commission 

directed SPP to submit Tariff revisions designed to guard against harming a firm 

transmission customer’s ability to obtain congestion rights, stating a policy of requiring the 

                                                 
8  Sw. Power Pool, Inc., 123 FERC ¶ 61,208 at P 35 (2008) (“We accept SPP’s revised 

revenue crediting procedures proposed in the new Attachment Z2.  The revised 

procedures implement crediting for interconnection customers and expand 

eligibility to customers that fund network upgrades.”) (emphasis added). 

9  Sw. Power Pool, Inc., 141 FERC ¶ 61,048 at P 280 (2012).  SPP’s Bylaws give the 

RSC primary authority over the allocation of FTRs.  See SPP Bylaws at Section 

7.2; see also Sw. Power Pool, Inc., 106 FERC ¶ 61,110, at P 219  (2004) (SPP RTO 

Order), order on compliance filing, 108 FERC ¶ 61,003, at P 119 (2004), order on 

reh’g, 110 FERC ¶ 61,138 (2005). 

10  Id. At P 264. 



 

 

allocation of hedging rights to “reflect the realities of the system.”11  Now, in contrast, the 

Commission has issued an order with respect to Guideline (3) that ignores the realities of 

the SPP system and the rights of SPP’s firm transmission customers.  As discussed below, 

the Commission has erred by failing to recognize the tailored propriety of SPP’s existing 

Z2 crediting system and by directing SPP to layer on a type of long-term congestion right 

that conflicts with SPP’s prevailing planning, cost-allocation, and congestion hedging 

methods. 

A. The Commission’s erroneous conclusion that parties investing in 

system upgrades must purchase transmission service in order to benefit 

from SPP’s prevailing Z2 crediting methodology is arbitrary and 

capricious, is unsupported by substantial evidence, departs from 

established precedent, and is not the result of reasoned decision 

making.  

 

The Commission’s rejection of SPP’s proposed role for Z2 credits in SPP’s overall 

LTCR design is based entirely on its conclusion, contrary to evidence in the Tariff, that 

reliance on Z2 credits is unduly discriminatory because the credits are not available to 

parties who fund transmission upgrades but do not take transmission service.12  The 

Commission concluded that SPP’s proposed reliance on its Commission-approved revenue 

crediting mechanism “unjustly limits” the ability of entities to benefit from their investment 

in upgrades.13  The Commission failed to support its decision by substantial evidence, or 

                                                 
11  Id. At P 263. 

12  October 28 Order at P 33. (concluding transmission service revenue credits “are 

only available to transmission service customers . . . .”) 

13  Id.  However, as discussed in greater detail below, forcing SPP to award an LTCR 

instead of a Z2 revenue payment would unjustly limit and endanger the ability of 

the vast majority of SPP’s users, including LSEs, to obtain congestion rights for 

transmission they have funded.  



 

 

to analyze the contrary evidence set forth in Attachments Z2 and L and show why it should 

not be relied upon. 

Under the Administrative Procedure Act, an agency’s decisions must be  supported 

by  substantial  evidence  and  must  not  be  “arbitrary, capricious,  an  abuse  of  discretion,  

otherwise  not  in  accordance  with  law.”14  The Commission erred in concluding, contrary 

to SPP Tariff language, that the only way an upgrade sponsor can receive credit dollars is 

through a transmission bill.  The language of Attachments L and Z2 does not restrict the 

payments to credits on a transmission bill.15  This is consistent with Z2’s treatment of a 

Generation Interconnection customer that pays for transmission upgrades and is entitled to 

receive credits.  It is not required that such entities also purchase transmission service to 

receive Z2 credits.16 

                                                 
14  5 U.S.C. § 706(2).  Moreover, “under [the arbitrary and capricious] standard, the 

Commission ‘must be able to demonstrate that it has made a reasoned decision 

based upon substantial evidence in the record.’” Fla. Gas Transmission, 604 F.3d 

at 639) (quoting Pac. Gas & Elec. Co. v. FERC, 373 F.3d 1315, 1319 (D.C. Cir. 

2004)).  The Commission’s orders must be based on substantial evidence to be 

upheld under the arbitrary and capricious standard. See, e.g., Am. Gas Ass’n, 593 

F.3d at 19.  “To survive review under the ‘arbitrary and capricious’ standard, an 

agency must ‘examine the relevant data and articulate a satisfactory explanation for 

its action including a rational connection between the facts found and the choice 

made.’” PPL Wallingford Energy, 419 F.3d at 1198 (quoting Motor Vehicle Mfrs. 

Ass’n of the United States, Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 

(1983)).  See also Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951); 

Pennzoil Co. v. FERC, 789 F.2d 1128, 1135 (5th Cir. 1986). 

15  Tariff at Attachment Z2, Section II.D.2. 

16  See Tariff at Attachment L, Section I, and Attachment Z2, Section II.D.2.  To the 

extent the Commission is relying on SPP’s statement in its Answer pointing out 

that BETM could receive TCRs by signing up for transmission service, SPP was 

countering the notion that an entity such as BETM is entirely barred from 

participating in the Z2 crediting process.  In pointing out how the process was not 

exclusionary, SPP was not describing the only way an entity such as BETM could 



 

 

Any entity that funds any Sponsored Upgrade under the SPP Tariff may become 

eligible to have the facility considered a "Creditable Upgrade" and be eligible to receive 

revenue credits under Z2 similar to the eligibility of a Transmission Customer, Network 

Customer, or Generation Interconnection Customer through Directly Assigned Upgrade 

Costs.  Neither Attachment Z2 nor Attachment L excludes non-transmission customers 

from payments.17   The Tariff does require that a Sponsored Upgrade meet a "needs test" 

before it can be considered a Creditable Upgrade.18   The sponsor of a Creditable Upgrade 

receives credits when SPP cannot grant service to a Transmission Customer or continue to 

maintain Firm or Network service "but for" the existence of the Creditable Upgrade.19    

Contrary to the Commission’s conclusions in the October 28 Order, no entity is 

barred from benefitting from SPP’s Z2 credits solely on the basis of whether that entity has 

taken transmission service. In fact, financial players will not experience congestion like 

other SPP stakeholders, but they nonetheless get the benefit of others’ use of any new 

capacity resulting from upgrades they fund in the form of Attachment Z2 revenue credits. 

Thus, Z2 payments are reasonable equivalents of long-term congestion rights under SPP’s 

regional design because SPP is paying the sponsor of the Creditable Upgrade for the use 

of the additional capacity the Creditable Upgrade added to the system to relieve congestion 

and provide service to other customers.  Therefore, contrary to the Commission’s findings 

                                                 

obtain TCRs.  An entity such as BETM can get compensated with Z2 credits 

regardless of whether it has a transmission service reservation. 

17  Id.   

18  Tariff at Attachment Z2, Section I. 

19  Tariff at Attachment Z2, Section II. 



 

 

in the October 28 Order, SPP’s use of Attachment Z2 revenue crediting to compensate 

Project Sponsors for the congestion relief provided by the upgrades they sponsor is 

consistent with Guideline 3, and the Commission should grant rehearing to correct its error 

based on a mistaken understanding of the Attachment Z2 crediting process. 

B. The Commission erred by failing to acknowledge and address the 

complications and potential harm to SPP’s transmission customers that 

may result if an LTCR is made available for participant-funded 

upgrades at the expense of ARR/TCR rights. 
 

Forcing SPP to shoehorn participant-funded LTCRs into SPP’s existing ARR/TCR 

design will start a domino effect with the potential to ultimately harm sales of firm point-

to-point transmission in the SPP region.  Under SPP’s Commission-approved congestion 

rights design, a TCR is a translation into market terms of the rights associated with a 

Transmission Service Reservation (“TSR”).  An LTCR, in turn, is a right to acquire a TCR 

without going through the Commission-approved ARR/TCR auction process.  Moreover, 

because SPP’s Tariff requires an ARR to be available for each firm TSR, awarding 

congestion rights in the form of LTCRs that are not tied to TSRs may result in a 

transmission customer obtaining a TSR with no associated ARR availability and thus no 

TCRs.  Future sales of firm, point-to-point transmission service could be harmed because 

TCRs may not be available. 

In SPP’s case, LTCRs cannot be viewed in a vacuum as severable features that can 

be added to SPP’s planning, cost allocation, and congestion hedging designs without 

consequence.  As with TCRs, an LTCR needs to specify a source and sink, and a quantity.  

It is unclear how SPP can designate a source and sink for any incremental capacity resulting 



 

 

from an LTCR granted for a participant-funded upgrade without an associated TSR.20    If 

the participant funded project does not have a source or sink, then an award of an LTCR 

must use existing transmission to complete the path.  However, the Commission stated in 

Order No. 681 that parties seeking long term financial rights for upgrades are not entitled 

to existing transmission capacity that is included in the transmission rates.  If the 

Commission does not grant rehearing in light of the myriad conflicts an added layer of 

LTCRs would cause in SPP’s system, SPP respectfully requests that the Commission 

clarify how the addition of a participant-funded LTCR to SPP’s existing cost allocation 

methodology can be reconciled with the potential complications and harm to customer 

rights discussed herein. 

The Commission also erred by failing to acknowledge and address the fundamental 

differences that distinguish SPP’s Commission-approved transmission planning, cost 

allocation, and congestion rights designs from those of other RTOs.21  The Commission 

has departed from established precedent by failing to “respect the realities” of SPP’s 

system.  The Commission’s Order No. 681 and its progeny evidence a clear recognition of 

                                                 
20  This challenge is further complicated when a participant funds five miles of a 100 

mile transmission line where 95 miles is included in the transmission rates.  The 

quantity dependent on the five miles is not distinguishable from the other 95 miles.  

The issuance of a credit under Attachment Z2 recognizes the interplay of participant 

funded upgrades and transmission accounted for in the transmission rates by 

allowing a credit against a transmission charge that included the source and sink.  

With respect to LTCRs using existing transmission capacity to complete a path 

from a source to a sink, it is not possible to keep the requests for firm transmission 

service and resulting ARR/TCRs whole without an equivalent firm transmission 

service for the participant funded portion. 

21  See, e.g., Order No. 681; Motor Vehicle Mffrs. Ass’n v. State Farm Mu. Auto 

Insurance Co., 463 U.S. 29, 43 (1983) (an agency commits error when it “entirely 

fails[s] to consider an important aspect of the problem.”); 5 U.S.C. § 706(2). 



 

 

the differences between the various RTOs’ regional footprints, stakeholders, state 

commission interactions, and, naturally, their tailored market designs.  In Order No. 681, 

the Commission stated explicitly that it intended the “Guidelines” format to give 

"transmission organizations the flexibility to propose designs for long-term firm 

transmission rights that reflect regional preferences and accommodate regional market 

designs, while ensuring that the objectives of Congress expressed in new section 217(b)(4) 

of the FPA are met."22 

The Commission has continued to espouse a policy favoring tailored market 

designs and accommodation of regional differences in orders issued subsequent to Order 

No. 681.  For example, in Order No. 890, the Commission stated, “[w]e acknowledge that 

reliability regions have historically calculated transfer capability using different 

approaches, and we agree that regional differences should be respected.”23  Likewise, in 

Order No. 1000, the Commission acknowledged that each transmission planning region 

has unique characteristics, and the Commission made it a point to accord transmission 

planning regions with “significant flexibility to tailor regional transmission planning and 

cost allocation processes to accommodate regional differences.”24 

                                                 
22  Order No. 681-A at P 12 (underlining added); Order No. 681-B at 8 (“Significantly, 

Order No. 681 adopted guidelines rather than prescriptive requirements for long-

term firm transmission rights.  While transmission organizations are required to 

satisfy each guideline, the Commission gave them the flexibility to design long-

term firm transmission rights that reflect regional preferences and accommodate 

regional market designs.”). 

23  Preventing Undue Discrimination and Preference in Transmission Service, Order 

No. 890, 72 FR 12266 (March 15, 2007) at P 238. 

24  Order No. 1000, FERC Stats. & Regs. at P 61.



 

 

C. By directing SPP to re-justify an existing Tariff provision that the 

Commission previously has accepted as just and reasonable, the 

Commission has engaged in arbitrary and capricious decision making 

by failing to explain its departure from precedent that found the 

existing Tariff provision to be just and reasonable. 

 

To the extent the Commission is directing SPP to re-justify Attachment Z2,25 such 

action constitutes an unexplained departure from precedent, and therefore is arbitrary and 

capricious.  The Commission previously accepted SPP’s Attachment Z2 revenue crediting 

mechanism as just and reasonable, and has not explained in the October 28 Order why the 

provisions are no longer just and reasonable.  Such unexplained departures from agency 

precedent constitute arbitrary and capricious decision making.26  The Commission should 

not require SPP, on compliance, to re-justify existing Tariff provisions that the 

Commission previously has found to be just and reasonable.   

IV. CONCLUSION 

 For the foregoing reasons, SPP respectfully requests that the Commission grant 

rehearing as discussed herein and approve SPP’s proposed LTCR design and coordination 

with its prevailing Z2 crediting methodology.  If the Commission does not grant rehearing, 

SPP respectfully requests that the Commission clarify how the addition of a participant-

                                                 
25  See October 28 Order at P 34 (“If SPP intends to offer transmission revenue credits 

under Attachment Z2 as an option in addition to offering LTCRs for participant-

funded upgrades, SPP must address in its compliance filing how the provision of 

Attachment Z2 revenue credits will work alongside the provision of LTCRs for 

participant-funded upgrades in a way that is just and reasonable and consistent with 

Order No. 681.”). 

26  See, e.g., Greater Boston Television Corp. v. FCC, 444 F.2d 841, 852 (D.C. Cir. 

1970) (“[A]n agency changing its course must supply a reasoned analysis indicating 

that prior policies and standards are being deliberately changed, not casually 

ignored, and if an agency glosses over or swerves from prior precedents without 

discussion it may cross the line from the tolerably terse to the intolerably mute.”) 

(citations omitted). 



 

 

funded LTCR to SPP’s existing cost allocation methodology can be reconciled with the 

potential complications and harm to customer rights discussed in III.B above.   

       Respectfully submitted, 

/s/ Joseph W. Ghormley 

Joseph W. Ghormley 

  Southwest Power Pool, Inc. 

201 Worthen Drive 

  Little Rock, AR 72223 

  Telephone (501) 614-3368 

  Facsimile (501) 482-2022  

 

Attorney for 

Southwest Power Pool, Inc. 
 

November 28, 2014 
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       /s/ Joseph W. Ghormley 

       Joseph W. Ghormley 

    


